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IN THE UTAH COURT OF APPEALS
STATE OF UTAH
Petitioner

Case Number: 980099-CA

vs.
DONALD WILLIAM YORK,

Priority Number: 2

Defendant,

REPLY BRIEF OF THE APPELLANT
REPLY TO THE STATEMENT OF FACTS
While some assertions and allegations set forth in Respondent's statement of
facts may be appropriate to an appeal after a trial on the merits of this case, the
majority of the stated facts are simply in error or irrelevant to this proceeding. This
Court is therefore referred to the Defendant's Brief for a more consistent and better
supported statement of the relevant facts.

SUMMARY OF THE REPLY ARGUMENT
Standards for insanity are different from competency, the finding of competency
by Habeas Court does not adjudicated issue, of failure to pursue additional
psychological and psychiatric testing denying Defendant a viable Insanity defense
The Trial Court at no time during Plea Hearing, Sentencing Hearing or
Withdrawal Hearing found Defendant's plea to be voluntary. The record contains no
account of case against Defendant, therefore, as a pre-Gibbons plea the plea was
neither voluntary or knowing and therefore not a valid plea.

1

Defendant's Defense Attorney's testimony is not credible and therefore Court's
decision should be based on Court Records. Question as to accuracy of Hearing
Transcript. Issue of Lindsley not valid since Diumenti Attorney of record.
ARGUMENT
POINT I
THE HABEAS COURT'S ADJUDICATION THAT DEFENDANT WAS COMPETENT
DOES NOT ANSWER QUESTION OF MENTAL STATE AT TIME OF CRIME
FOR NGI DEFENSE.
The Trial Court and the State have again confused the issues of competency
with mental state at time of crime. Wolcott vs. United States, 407 F.2d 1149,1151
(10th Cir., 1969) stipulates the test of mental competency is different from the test for
criminal responsibility, which is necessary to pursue an Insanity Defense.
The State is correct that the competency issue has been adjudicated but at no
time has the Defendant's state of mind at the time of the crime been adjudicated. The
Trial Court refused to allow even a reference to this issue to be presented in the
Withdrawal hearing. Therefore, failure to pursue evaluations to determine the
Defendant's state of mind at the time of the crime is a valid issue on appeal.
The Defense Attorney requested, during sentencing, that Defendant be kept in
the Davis County Jail and the doctors be allowed to do their requested testing because
there was possibility that doctor's conclusions "that he was fit and did understand,
might well be altered." Sentencing Hearing. P. 10, L. 21-24. The Attorney also testified
that an NGI defense "would have detracted . . . from negotiations I had with the County
Attorney's office" Withdrawal Hearing P. 28, L. 12-14. The above indicates that
2

Defense Attorney, though aware there was a possibility of a mental problem, was more
interested in pleading Defendant guilty than pursuing viable defense.
The Defendant maintains that his due process and right to a fair

I vi

violated because he was deprived of the information additional testing would have
pHwi'l' 1 '!, MI' h as, I'jsloMtiiMi >l hr iii"iiI'M M| Hi' - iini' j Jii""l Ihat !le was suffering
from MPD. Also crucial decisions were made, by his Attorney and himself, without
benefit of the knowledge of his MPD or his memory of the crime. Had this knowledge
been available the Defendant would not have entered a guilty plea but would have
insisted on going to trial. Thus this is an issue which should be adjudicated and this
Court may consider. Romrellv. Zions First Natl Bank, 611 P.2d 39 1 (II Ital i 1980)
Diumenti was Attorney of record, his comments that Lindsley determined mental
defense is al I le-.l, I n I pasbit'ii,| ""•in ».- Lindsley was never called to testify and verify
any of Diumenti's statements they are not valid and of no value at all.
POINT II
DEFENDANT'S PLEA WAS NOT VOLUNTARY OR KNOWING.
The State failed to find where the Trial Court ever found the Defendant's Guilty
Plea v

believe the (

finding a plea voluntary

M

is not critical." (P, pg 41) The Utah Rules of Criminal Procedure, § 77-35-11 states:
(e) The court may refuse to accept a plea of guilty or no contest and shall not
accept such a plea until the court has made the findings:
(2) That the plea is voluntarily made; (emphasis added)

The State asserts that the Defendant agreed to the plea "to get it over with." In State v.
Young where the defendant made the same statement, lto C|MI II O\ em i/viihi me UJUII
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"... Apparently concluding that the defendant's request was not made in a
wholly deliberate and knowing manner, the judge refused the plea." State v.
Young 780 P.2d 1233, 1235 (Utah 1989)
Pre-Gibbons plea case law asserts a plea cannot be knowing and voluntary
unless the Defendant knows and understands the case against him and the
"relationship of law to the facts." State v. Stilling clarifies this ruling further:
"... Our supreme court recently addressed the need for evidence of a
factual basis as indicia of substantial compliance 'with constitutional and
procedural requirements." Willett v. Barnes, 842 P.2d 860, 861 (Utah 1992)
(involving a pre-Gibbons plea). In Willett, the supreme court described this
factual basis requirement as a demonstration from the record as a whole of 'facts
that would substantiate the prosecution of the charges at trial.' Id. at 862. Willett
links a record of 'facts that would place the defendant at risk of conviction should
the matter proceed to trial' with the knowing and voluntary nature of a guilty plea.
Id.
"... [a] reviewing court must find evidence presented at the taking of the
plea which strongly suggests the guilt of the accused. Without such strong
evidence, refusal to permit the withdrawal of the plea would result in the
anachronism of forcing a conviction to stand without evidence of guilty.
"... First, the state's factual basis must show substantial evidence that
defendant committed the crime; second, the record must reflect that defendant
made a voluntary, knowing, and intelligent decision to enter a guilty plea..."
State v. Stilling, 856 P.2d 666, 672 - 674 (Utah App. 1993)(emphasis added)
None of the exhibits entered into the Withdrawal Hearing add to the courts
knowledge of what the Defendant knew at time of plea, as is exemplified by the fact he
testified that in the last 13 years he had only seen 7 of the 31 pages entered and
neither of the transcripts entered. Withdrawal Hearing P. 129,1.14-25, P 130,1.1-17
As is stated in State v. Gibbons, 740 P.2d 1309 (Utah 1987) "It is not sufficient to
assume that defense attorneys make sure that their clients fully understand."
The record of the Defendant's plea hearing is devoid of any mention of the case
against the Defendant or any attempt to determine, or find, that plea was voluntary.

4

POINT III
DEFENSE COUNSEL PROVIDED INSUFFICIENT COUNSEL
The State's attempt to refute Insufficiency of Counsel relies upon Trial Defense
Attorney's testimony, at Withdrawal Hearing. Is that because of the conflict between
his testimony and the Plea and Sentencing hearing records? See Addendum A for
quotations of conflicting testimony. If their is conflict with Attorney's testimony
concerning issues that can be verified with Court Records how can we believe his
testimony with issues where there are no Court Record to verify? Another problem with
relying solely on his testimony is the fact that the accuracy of the transcript of the
Withdrawal Hearing is questionable. As an example, in the Transcript the witness,
Mildreth Gilgen's, name is spelled out and used as M-E-R-E-D-l-T-H. Other errors,
problems, missing pages, changed dialogue, etc. are cited in Addendum B which is
affidavits of two individuals, who observed entire hearing, and the witness.
The State defends the conflict between Attorney's testimony and the record by
accusing the Defendant of taking things out of context. The State not only quotes
things out of context but invents quotes, such as the Attorney asking that the Defendant
be placed on parole, (P, Pgs 36,37) when the request was for credit for time served,
then the Attorney requested additional testing. Also Trial Court rejected Defendant's
evidence and testimony supporting his allegations. See Addendum C, Affidavits of
Mary Minnick and Trish Minnick-York concerning $14,000 check and to whom given.
Based on the foregoing the Petitioner respectively requests that this Court
reverse the findings of the Court below and in so doing grant Defendant Withdrawal of
his Guilty Plea and remand this matter with directions for further proceedings.
5
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Addendum A
Comparison of Testimonies and Record

NO NEED FOR ADDITIONAL EVALUATIONS.
Q
When you filed Mr. York's intent to use the not guilty by reason of insanity
defense, were you aware that the State's Doctor's evaluations didn't provide you with
the information necessary to support his claim of not guilty by reason of insanity? That
you would require additional doctors?
A
I never was of the opinion personally and I was going to be the person
to try the case. I relied a great deal on Mr. Lindsley's input. I very frankly didn't - did
not see the facts that would support insanity -- successful insanity defense. I
personally advised Mr. York to choose not to pursue that in light of the facts and
Ghicadus and Kimball's findings.
Q
After receiving doctors Ghicadus and Kimball's reports, did you pursue
additional testing?
A
Did I pursue what?
Q
Additional testing?
A
No, Sir.
Q
Why not?
A
Just told you that was - I don't know whether you've ever seen
somebody that can be executed, but I had. And one of the first, foremost concerns
whenever you are in that situation is that your client isn't killed by the State of Utah.
And the jury can do anything you can imagine. That was my first concern. I had to
consider that I was going to have to try this case as I had just a year before for four
weeks of another case similar. And what I'd tell that jury they are going to remember
rather than what Mr. York does, if he chooses to take the stand, told the jury they would
remember. When they start to have conflicting theories and they are trying to find a
common thread, I think that's the time that one has to be concerned about meeting his
maker and I did not see it in Mr. York's interest to pursue a defense that in my
opinion never could have been made and would have detracted not only from the
negotiations I had with the County Attorneys Office, but from the theories that we
had or already had available or could develop concerning the crime itself.
Q
Nevertheless you did file the document with the Court stating that you
intended to present a defense of insanity, did you not?
A
Certainly. I'm going to do that. Withdrawal Hearing, P 27, L4-25; P 28,
L 1-19
Q
Did you find any discrepancy between Dr. Kimball's report and Dr.
Ghicadus' report?
A
I don't recall any and when I asked Bill - Bill and I were preparing the
matter and asked Bill if specifically whether the things he went through, are there
contradictions between the two that are significant enough that could cause the court to
even perhaps look at a third. And it was my recollection that the conclusion was that
there wasn't. There's a big difference in my opinion when you go before a jury and the
court ordered a doctor to make an evaluation and directed them to that even when I get
1

some kind on Wilshire Boulevard that's $800 bucks an hour to fly up to give a contrary
opinion. So I would - one of the things we look at is will the judge be convinced
enough in this case so that we can convince the judge we need a third evaluation to
happen. But as I recall, Bill told me in his opinion it wasn't fruitful to pursue that. As I
recall reading the report, there was nothing to support it. Ibid. P. 44, L. 3-21
Q
Having that recollection, do you recall Dr. Kimball's report that he
stated to the court that additional testing should be performed?
A
Uh-huh.
Q
In order to determine the cause of Mr. York's amnesia?
A
That is one of the reasons that I liked Kimball's report.
Q
Did you act on that information, Sir?
A
No, I didnft. To the extent that my - I acted on it, we certainly considered
it as an alternative. Considered further how it would, if we had to try this case, fit in
with our - with our defense. And about that time we were able to consummate the
deal. I want to tell you why we considered it. You have to remember this. Did Anita
set Don up. Was she hiding - was there someone hiding in the bathroom, another
friend who was a party to this triage. Ibid. P. 45, L. 19-25; P. 46, L. 1-10
Q
Am I characterizing your testimony on direct correctly saying that you
made a strategic decision to not pursue further testing with further doctors?
A
That wasn't a strategic point. That was realism. Part of the strategy they
find another one. There was just no reason for me to believe that the conclusions
of the two health care providers weren't accurate, weren't reliable and responsible.
And I don't see how pursuit of a third or fourth or fifth would have in any way
bettered Mr. York's position. Ibid. P. 96, L. 23-25; P. 97, L. 1-6
Q
The report of Dr. Ghicadus and Kimball indicate that they were typed on
or about the 22nd of October, 1994 - pardon me - 1984. The plea is entered in
October 29 of 1984. both of the reports request or state additional testing is
necessary.
A
Well, Yeah. I don't agree that's what they indicate, Sir. You are only -

Q
(By Mr. McPhee) The doctors reports in fact indicate some additional
testing is needed to be performed, correct.
A
Doctors reports state for what purpose I believe testing might be
helpful.
Q
Memory loss?
A
What ever they state, Sir. I don't know. Ibid. P. 124, L. 4-10, 19-24.
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MR. DIUMENTTS STATEMENTS MADE ON THE RECORD
PLEA HEARING
Mr. Diumenti:
Your Honor, I have reviewed that thoroughly with Mr. York. I
would submit to the Court that based on the psychological and psychiatric
evaluations, copies of which I possess as I know the Court and the prosecutor do, I
think it's in Mr. York's best interest, the community's best interest, and of course, in
keeping with justice, that he in fact be referred to the Adult Probation and Parole.
And, Your Honor, I would ask if further, if the Court attendant that evaluation,
wouldn't consider ordering a 90 day evaluation. Ah, I believe that these evaluations
raise the very distinct possibility the fact that everybody is going to benefit if we
know more about Mr. York prior to the sentence. Plea Hearing, P. 11, L 25; P. 12,
L 1-12
SENTENCING HEARING
Mr. Diumenti:.... The first being any actual incarceration be stayed. Mr. York
remained in the custody of the Davis County Sheriff. And that the emotional, I
believe the psychiatric and psychological problem that both doctors spoke to in
the evaluations, be explored.
As an alternative of that, Your Honor, I would ask that the Court, as an
alternative to immediate incarceration, solicit the aid of the 90 day diagnostic
program. The reason I ask the Court to consider those two things is an, as an
immediate alternative to incarceration in the State Penitentiary is raised on what both
the M.D. and PhD. said. They did not discount, and in fact I do not have their reports
in front of me so I wouldn't quote, but I believe they said there is a possibility, not a
probability, but a possibility that can't be discounted, that Mr. York does have
some medical, medically discoverable and treatable brain injury.
I believe I have fairly said that, and I would think, Your Honor, that where we do
have the availability and the opportunity because he isn't going somewhere in
either event[either evaluations in jail or 90 day evaluations], where we have that
opportunity, that that be dissolved. And if in fact he did, the conclusions that
those two doctors had in rendering to the Court their determination that he was
fit and did understand, that might well be altered. I know the difficulty with which
Your Honor has to approach this, and I don't present these two alternatives as a
way for the Court to dodge, or put off or prolong the inevitable, ah, because he
sincerely feels that perhaps there is some other resolution to this than Mr. York
spending seven years of his life in the Utah State Penitentiary. Sentencing Hearing, P.
9, L 2-25; P, 11, L. 1-4
NOT AWARE OF DEFENDANT'S AMNESIA
Q

Well, Mr. Diumenti, if Mr. York's memory of the offense had been restored
3

or if he had a memory of the offense, would that have changed any of your defense
tactics?
A
You know, again, don't put words in my mouth. I'm not telling you that
Mr. York told me he had no memory of the events. I intentionally, Sir, have to
maintain a situation in a case like this where I'm not putting a client on the stand that is
committing perjury because I'm going to have to ask to withdraw from the case. Until I
can ascertain what the most viable alternatives for defense are, I'm not going to have
the wood shedding session with a client where I say, there are a number of possibilities
of what you did or didn't do and the acts you did or didn't commit, Sir. And there are
three of the most viable alternatives. Arrange in detail to go through with them and Sir,
I certainly hope that the truth is one of these alternatives. That's the way I practice
criminal defense because of the requirement that you don't condone somebody's
perjury. Knowingly do that. And very frankly there was never a scenario developed
fully to the extent that I could sit down and say, Don, I want you to listen closely and tell
me which of these, if any, I've described - what occurred that night. So I'm not telling
you he told me he had no memory. He never told me he didn't have a memory.
That is inaccurate. Don never advised me he didn't have a memory of that night. I
did not ask Don York specifics of the events from when Anita claimed he walked
in the front door until he walked out of the door. There were three minutes where
Don and I have never had a discussion where I've asked him his rendition of that.
Withdrawal Hearing P. 54, L 11-25; P. 55, L.1-14
Q
Would it surprise you if I told you that in that transcript (Plea Hearing) Mr.
York - Rather, you stated to the court at that point Mr. York has no memory?
A
Wouldn't surprise me at that point in time. At the time of sentencing, no.
Q
At the time of plea?
A
At the time of plea, no, it wouldn't surprise me. At that point in time
because obviously at the time of the (there is testimony missing because this doesn't
make sense) financial cast I'm talking about, Sir, before when I know that there's a
possibility my person is going to stand up in front of the jury and raise his right hand
and give testimony under oath. Ibid. P 55, L.22-25; P. 56, L. 1-8
Q
Did you ever discuss with Mr. York what would happen once his memory
was restored?
A
I don't know if he ever - Let me tell you this memory thing. I never did
believe very frankly that Mr. York - I don't believe today that he doesn't have a memory
of what happened. It's not a subject or principle I embraced. Ibid. P 58, L 20-25
MR. DIUMENTI'S STATEMENTS MADE ON THE RECORD
Mr. Diumenti: As far as Count I is concerned, Your Honor has seen both the
psychiatric and the psychological, um, and ah, unfortunately the blackout periods that
they have talked about deal with Mr. Longhurst. Don has, number one, reviewed all
4

of the evidence and the testimony and I, the only reason I interject at this point in time
is I know he's going to tell the Court that, ah, that's the way it looked but objectively he
can't say yes.
I told him also, however, and advised him, that it is valid for a person not
recalling, or any of several reasons, the exact facts of an event to enter a plea of
guilty attendant a negotiated settlement so they do not unnecessarily, and in addition I
believe unwisely subjects themselves to the potential of being convicted of a more
serious crime. Plea Hearing P. 9, L. 5-18
PLEA AGREEMENT
Q
Did Mr. York ever at any time tell you that he did not want to accept the
plea agreement?
A
No, never to my knowledge did he. Withdrawal Hearing P. 98, L. 17-19
PLEA HEARING
Mr. Diumenti:... I know he's going to tell the Court that, ah, that's the way it
looked but objectively he can't say yes. Plea Hearing P.9, L10-12
MS. WILSON WRITING PRESENTENCE REPORT
Q
Were you aware of the presentence report for Mr. York was going to be
prepared by the wife of the prosecuting attorney?
A
I was not only aware of it, I did everything in my power to see that
would happen.
Q
Why?
A
Because I believe that I couldn't have had for a client a more objective - I
don't want to mischaracterize this. Start by saying this: I've known Sue Wilson since
1970 on a daily basis as a prosecutor and as a defense lawyer, as a friend, as the
wife of another friend, as a client who subsequently has filed - not at that point in
time. I've known Sue Wilson. I've known Mel Wilson as well. Sue Wilson I think
reflected the best characteristics of what is required of a person doing a presentence
investigation. She's open minded. And I'll be very blunt. She listens to what I have
to say and I think she places credibility in what I have to say and my
observations. I'm able to get my input considered through her. And it was without
any question whatsoever the best for Mr. York that because of my relationship with her
and inclinations that she would have gotten under the circumstances an accurate and I
believe compassionate input from her. Withdrawal Hearing, P. 60, L. 20-25; P. 61, L.
1-17

Q

MR. YORK'S TESTIMONY ABOUT MRS. WILSON
Were you told who was going to be preparing the presentence report?
5

A
Yes.
Q
Who told you that?
A
George Diumenti told me that. I believe her name was Susan Wilson and
I asked him if this is the lady that was married - because I had heard about her in
the jail system -- if this is the lady that was married to Mel Wilson, the
prosecuting attorney. And I didn't want it to be done.
Q
And that was your concern? You didn't want —
A
I didn't want to have it done and he says - He said the same thing he
told you here in court. And he says [s]he'd have me to sign a paper for me to sign
it and he wanted her to do it.
Q
But you communicated to him a concern that you had?
A
I didn't want it to be a family deal. Ibid. P. 148, L. 13-25; P. 149, L. 1-3
MRS. WILSON'S TESTIMONY
Q
And - Well, it wasn't your policy really to do a waiver, was it?
A
Actually I was not allowed to. I was told I didn't need to tell them that
I was married to Mel Wilson.
Q
Subsequent to this report, did there come a time when you were
precluded from doing presentence reports that your husband had anything to do
with?
Ms. Micklos: I don't believe anything she's done subsequent to the report
in this case is relevant.
The Court:
Sustained.
Q
Now I notice - would you direct your attention to page 16, please. The
defense attorney's statement. This really isn't much of a statement, is it, other than
he was contacted and told of your involvement and asked whether or not he
would prefer another investigator. It was assumed based on previous experience
Mr. Diumenti had no problem with it and Mr. Diumenti was advised that you had
discussed the matter further with Mr. York before the presentence report was
completed, right?
A
No. It wasn't a very long statement.
Q
Normally a defense attorney's statement can be fairly lengthy, can it not?
A
It can.
Q
I also notice that that is a 32 page report which is fairly lengthy in and of
itself, is it not?
A
It was normal for me. Ibid. P. 154, L24-25; P. 155, L 1-8,1. 16-25
PRESENTENCE REPORT
DEFENSE ATTORNEY'S STATEMENT:
Mr. George Diumenti was contacted concerning this agent's involvement in this matter.
6

Due to the fact original prosecuting attorney is this agent's husband, Mr. Diumenti
was asked whether or not he would prefer another investigator. It is assumed, based
on previous experience, Mr. Diumenti had no problem with this agent's involvement in
the case. He was advised this agent would discuss the matter further with Mr. York
before the presentence investigation commenced.

7

Addendum B
Affidavits Concerning Transcript
of Withdrawal Hearing
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AFFIDAVIT CONCERNING ERRORS IN COURT TRANSCRIPT
OF WITHDRAWAL OF PLEA HEARING
OF DONALD W. YORK vs STATE OF UTAH
HELD IN 2ND DISTRICT COURT, DAVIS COUNTY, UTAH
ON AUGUST 13, 1997, BEFORE THE
HONORABLE RODNEY S. PAGE
CASE NO. 841704638

STATE OF UTAH

)

COUNTY OF SALT LAKE

)

HAROLD E. BOGENRIEF, being first duly sworn according to law, and upon his
oath, deposes and says:
1.

I am a resident of Salt Lake County, residing at 972 Silica Drive, Sandy, Utah,

84094-3603.
2.

I attended the hearing for the above-entitled action and am familiar with all

matters stated herein.
3.

I have read and re-read the Official Transcript hearing for the above-entitled

action and have noted that it is not totally complete and accurate.
4.

I make this affidavit of my own personal knowledge, information and belief, and

am competent to testify to all matters stated herein.
5. I, the Affiant, believe and upon that belief state that the Official Transcript of the
above cited hearing is not complete, or has been altered, and/or is inaccurate as follows:
a.

There appears to be about seven to ten pages missing, for example:
Page 71, line 25, Mr. Diumenti says "as you go through this the,

1

nightmare,"; then you turn the page and it reads "she went on to
describe, etc.", then "That statement I remember talking specifically
to John Richey. But John, didn't you write it down when she told you.
What did she tell you? He couldn't tell me. He was out looking at
some other, you know. Yes." This doesn't make sense as written,
there are big chunks of testimony left out or something.
b.

There are numerous places where the wrong year or date is used, using a
1990's date instead of a 1980's date.

c.

They misstated and misspelled Ms. Gilgen's name as Meredith Gilgen
instead of Mildreth Gilgen.

d.

There are large sections of dialogue, that I remember that have been left out,
such as:
i

Before testimony was taken from the doctors the court spent some
time informing Mr. McPhee areas of questioning he could not pursue
with the doctors such as their diagnosis of Mr. York; their request for
additional examinations and their reasons for them; the possible
causes for Mr. York's amnesia for the crime, or any mention of his
amnesia or any mental problem Mr. York had or might of had.

ii

Pictures of the crime scene which Ms. Gilgen testified she saw in Mr.
Diuminti's file for Mr. York's case.

iii

Diagram of the crime scene made by police to illustrate eye witness
2

testimony of shooting. Shooting could not have occurred as shown
in diagram.
iv

Ms. Gilgen being told that she could not say anything about therapy
with Mr. York, his diagnosis of Multiple Personality, or anything
associated with it.

v

Mrs. Gilgen's statement concerning the photographs of the crime
scene which she had seen in the York case files at Mr. Diumenti's
office,

d.

Words, phrases, or sentences changed of left out to make the dialogue have
a different tone or meaning. I remember being shocked at the judges
comments to Ms. Gilgen, telling her that he thought she was a new student
intern caught up with the first blush of therapy. As such she was deceived
by Mr. York and that he had somehow convinced her that he had not
committed the crime and she had set out to do what ever it took to prove he
was innocent. He also told her if she still felt she needed to do that she had
the right to do it and more power to her. The entire feeling of his comments
was that Ms. Gilgen was lying to try and prove Mr. York innocent. The judge
did not have basis for these comments, especially since Ms. Gilgen had
been an intern for well over a year before Mr. York came to the prison. But
the judge never checked into that but just set out to discredit her. His
dialogue in the transcript has had this damning dialogue removed.
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AFFIDAVIT CONCERNING ERRORS IN COURT TRANSCRIPT
OF WITHDRAWAL OF PLEA HEARING
OF DONALD W. YORK vs STATE OF UTAH
HELD IN 2ND DISTRICT COURT, DAVIS COUNTY, UTAH
ON AUGUST 13, 1997, BEFORE THE
HONORABLE RODNEY S. PAGE
CASE NO. 841704638

STATE OF UTAH

)

COUNTY OF SALT LAKE

)

NORMA SEDDON, being first duly sworn according to law, and upon her oath,
deposes and says:
1.

I am a resident of Salt Lake County, residing at 3062 Thorpe Circle, Salt Lake

City, Utah, 84119-1615.
2.

I attended the hearing for the above-entitled action and am familiar with all

matters stated herein.
3.

I have studied the Official Transcript hearing for the above-entitled action and

have noted the following discrepancies.
4.

I make this affidavit of my own personal knowledge, information and belief, and

am competent to testify to all matters stated herein.
5. I, the Affiant, believe and upon that belief state that the Official Transcript of the
above cited hearing is not complete, or has been altered, and/or is inaccurate as follows:
a.

Page 9 , line 17 has incorrect date.

b.

Page 13, line 1, has the wrong date.
1

c.

Page 43, line 11, something left out or something this does not make sense
as it is written.

d.

Page 46, line 24, year is wrong.

e.

Page 52, line 18 to 22, this answer does not make sense, Mr. Diuminti
contradicts himself.

f.

Page 57, line 22, wrong year.

g.

Page 71, makes no sense something is missing. Thoughts in the paragraph
are not congruent with what is said on page 72. It is as if a page or more is
missing.

h.

Page 72, line 1 to 6 makes no sense; it does not fit with page 71 and it is as
if there were whole phrases or sentences left out. It is completely disjointed
and incoherent.

i

Page 88, again lines or pages are missing as there is no continuity between
page 88 and page 89.

j

Page 113, lines 20 to 24, Something is missing or wrong because it doesn't
make sense,

k

Page 116, lines 13, Date is wrong.

I

Page 157, lines 1 0 - 1 1 , and several times after, Ms. Gilgen is called
Meredith Gilgen instead of Mildreth Gilgen

m

Page 157, line 15. Should be SKYMAIL not Sky Mountain.

n.

Page 157, line 17-18, wrong date.
2

o.

Page 160, line 25-24, name should be Alma Carlisle not Elmer Carlisle.

p.

Page 161, line 2, should be "when you told him".

q.

Page 164, line 23-25, Court instructed Ms. Micklos to call Diumenti not Mr.
McPhee.

r.

Page 165, line 11-12 Ms. Gilgen said something about "not becoming like
an inmate" not "hateful".

s.

Page 166, line 4 to 6, this answer involved Ms. Gilgen reading a quotation
and should read: I stated "In a way I guess your might say that. I have
informed him that I will not do therapy with him when he leaves the prison."

t.

Page 169, line 12, Answer written wrong. Should be something like "Mr.
McPhee said I was." The judge also asked her if she had para legal training
and that line of questioning has been left out.

u.

Page 175, line 18 to 20 does not make sense with rest of answer. This was
part of a question. There are things missing here as this is not part of
answer.

v.

Page 176, line 6 - 1 0 answer makes no sense as written I think there are big
chunks of the answer missing..

w.

Page 177 , line 7 doesn't answer any question and doesn't make sense
unless part of Mr. McPhee's question has been left out.

x.

Page 190, line 4, has dispatcher on phone with Petitioner's "wife" who is
unconscious at this time.

3

y.

Page 193, lines 9 to 10, This is not what the Court said. He criticized not
commended Ms. Gilgen.

z.

Page 19 5, line 4, Typed number of pages, 201, crossed out and number
194 penned in ink.

aa.

That this transcript is not like the dialogue in court. I would have noticed the
lack of sense between questions and answers. I feel that words, sentences,
paragraphs and possibly whole pages have been changed and/or left out of
this transcript.

bb.

Before Mr. McPhee was allowed to question the doctors there was a lengthy
dialogue between the judge and Mr. McPhee in which the judge told Mr.
McPhee that he couldn't talk to the doctors about the evaluations of Mr. York
they had done, or their reason for wanting to do additional testing and
evaluations, or Mr. York's mental condition, etc. This resulted in Mr. McPhee
not really being able to ask the doctors anything. None of that dialogue is
in the transcript.

cc.

That there is no mention of Mr. McPhee showing Ms. Gilgen some pictures
which she identified as pictures of the crime scene which she and Dr.
Carlisle saw in Mr. Diumenti's files at his office.

dd.

Page 50, line 11, the victim, Pat York is referred to as "Pat" throughout the
testimony until here where Mr. Diuminti calls her "Patty". Not even her exhusband referred to her in such an intimate terminology. Is this a mistake
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or a Freudian slip?
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AFFIDAVIT CONCERNING ERRORS IN COURT TRANSCRIPT
OF WITHDRAWAL OF PLEA HEARING
OF DONALD W. YORK vs STATE OF UTAH
HELD IN 2ND DISTRICT COURT, DAVIS COUNTY, UTAH
ON AUGUST 13, 1997, BEFORE THE
HONORABLE RODNEY S. PAGE
CASE NO. 841704638

STATE OF UTAH

)

COUNTY OF SALT LAKE

)

MILDRETH GILGEN, being first duly sworn according to law, and upon her oath,
deposes and says:
1.

I am a resident of Salt Lake County, residing at 1646 East 7000 South, Salt

Lake City, Utah, 84121-3600.
2.

I was a witness in the above-entitled action and am familiar with all matters

stated herein.
3.

I make this affidavit of my own personal knowledge, information and belief, and

am competent to testify to all matters stated herein.
4. I, the Affiant, believe and upon that belief state that the Official Transcript of the
above cited hearing is not complete, or has been altered, and/or is inaccurate as follows:
a.

Page 157, lines 1 0 - 1 1 , and other places through the transcript, my name
is misstated as Meredith Gilgen while my name is Mildreth Gilgen. I spelled
it out for the trancriptionist as M-l-L-D-R-E-T-H.

b.

Page 157, line 15 my place of employment is mis-stated as Sky Mountain

1

International when it is Skymail International.
Page 157, line 17, I was asked if I was employed "there" in 1984 with my
answer being I was. I believe there is either a mis-statement of the question
or several questions missing which would refer to my employment at the
Utah State Prison or my answer should have been "no" because I was
working at the prison in 1984 and Skymail did not even exist in 1984. I also
believe I was asked about my employment which resulted in my meeting with
Mr. York.
Page 157, line 24 it should be Dr. Alma Carlisle instead of Dr. Elmer Carlisle,
and Dr. Reed Payne instead of Dr. Reed Pane..
Page 157, line 25. At some time from the beginning of my testimony until
this point I was instructed that the Court would not allow me to mention my
therapy with Mr. York, his diagnosis of Multiple Personality Disorder or any
thing else dealing with his mental state then, during the crime or plea
proceedings or in the present. None of this is included and is of import to a
reviewing court since over half of my testimony could not be given because
of this directive.
Page 162, line 3, Left out my comment that Don's acting out in court would
support an insanity defense.
Mr. McPhee showed me pictures of the crime scene which I identified as
pictures which Dr. Carlisle and I had seen in Mr. Diumiti's file on Mr. York,
2

which Dr. Carlisle and I examined when we went to Mr. Diuminti's office,
h.

Page 165, line 11 should read to the effect that "Anybody who can live in the
prison for 13 years and not assume an inmate mentality you have to admire."

i.

Page 168, line 11, should read Licensed Social Service Worker.

j.

Page 168, line 19 to 20 should read "because of my understanding that I
gained through three months of investigation of the crime and Don's
background that I did for Dr. Carlisle,

k.

Page 169, line 12 should read "That is what his attorney states I am". The
Court then asked if I had para legal training to which I answered no, but
because of this case being so complicated and my knowledge of the case
his attorney has me helping him.

I.

Page 170, lines 10 to 14, should have stated something to the effect: "I
thought I had put all of Mr. York's files with his other files for this case. But
as I was going through my MPD files looking for the file of another MPD, I
found Don's MPD file and I found those notes in his MPD file. I then took
those notes and gave them to Mr. McPhee."

m.

Page 193, line 4. The Court went into comments to the effect that because
I hadn't had previous experience1 in counseling (I believe the Court used the

1

I had been working at the prison for over a year before I started to work with Mr.
York, and had worked with over 500 men, thus the Court's assumption is totally erroneous. Also
when I tried to explain that Dr. Carlisle and I wanted to know if Mr. York was lying to us and
that was why I was asked to do the investigation, the Court would not allow me to give that
testimony. Also Dr. Carlisle felt that because Mr. York had given the information under hypnosis
it would be the truth and I felt that if the core personality felt lying was acceptable he would lie
3

phrase "first blush of counseling) Mr. York was somehow able to persuaded
me that he was innocent and I was naive enough to believe him and set out
to prove that and I was "willing to do anything" to prove my belief.
n.

Page 193, lines 5 to 6. I don't recall the Court saying "and in the face of all
of the evidence we have to the contrary."

o.

Page 193, line 10. Instead of the Court saying "If you are convinced of that
you should tell him what your feelings are."

The Court told me if I still

believed I needed to help Mr. York then, by all means, I have the right to do
so and if I should chose to continue to help him then "more power to you."
p.

That there were exhibits which attorney, Mr. McPhee, asked me about prior
to presenting them to the Court which I find no reference to in the transcript.
But since I was not present for most of the hearing I can not identify when
they were presented to the Court.

q.

That the Certificate on page 195 states Ms. Pratt certifies the forgoing 201
pages which has been crossed out and the number 194 has been written in.
Questionable if the number was written by the same person that signed the
Certificate.

r.

That the index page references for both the beginning of testimonies, cross
examinations etc. are all mixed up with the reference testimony falling
anywhere from two to thirteen pages prior to the reference in the index. The

under hypnosis. Thus the investigation was also to confirm or disprove our believes, if possible.
4

further the testimony is into the text the larger the spread in pages between
the page reference in the index and the actual page upon which the
testimony starts.
s.

That the index references for the exhibits are also from two to seven pages
before the stated reference. A common problem when text is edited and
index references are not adjusted.

FURTHER YOU AFFIANT SAYETH NOUGHT.
DATED this

3

day of J\uLi
v7
\j

1998.

^7IK tJelv^t^

?£>tfi/j>L^

Mildreth Gilgen
Witness

3

>rd

r 4

</

SUBSCRIBED AND SWORN to before me, the undersigned Notary Public, this
day of

OKIIM

1

998.

Notary Public —*>
Residing at
3QM9

D I ^ V ^

^
!
C U L , UJ. l < C. O X ,

My Commission Expires
I -DC?- 'd00O

^

v^sn^jv

Notary P u b l i r , " ™ n
LUANAS.THQRUP
|
3049ThofupOr
m
West Valley City, Utah 84119 f
My Commission Expires
2
January 6,2000
I
State of Utah
g

5

Addendum C
Affidavits of Mary Minnick Peterson
and Trish Minnick-York

9

SWORN STATEMENT
OF
PATRICIA MINICK-YORK
STATE OF MARYLAND
COUNTY OF ALLEGHENY

)
: ss.
)

PATRICIA MINICK-YORK, being first duly sworn according to law, and upon her
oath, deposes and says:
At the time Donald William York, hereafter referred to as Don, entered the guilty
plea, he is now trying to withdraw, I went by the name of Patricia (Trish) H. York. I have
since divorced Don's son Chris Lee York, I'll call him Chris here after, and now go by the
name of Patricia (Trish) Minick-York to prevent confusion with Don's ex-wife Patricia Nancy
York.
At the time the shooting occurred Chris and I were married and lived with my
mother, Mary Minick, (I'll call her my mother) in San Bernardino, California. Both Chris and
I worked for Don in his company, Eagle 1 Limited, I was Don's secretary. At the time of the
crime I had known Don for about 14 months. Chris and I had been married for 10 months
and I had come to know my father-in-law quite well. I liked Don a lot, except when he was
in his "bad mood". When he was in his bad mood he became a different person. He
would yell and scream a lot and he would really scare you when he yelled like that.
I remember that sometimes it was very confusing to work for Don. Sometimes he
would be very kind and considerate and a very good businessman. Other times he would
be very loud, cussing and swearing and would have trouble with even simple math or
-1-

business decisions. He would just storm out of the room. The staff would look at him
when he came in to see which "mood" he was in. He looked and talked different when he
was in his "bad mood". He would cuss and swear and yell a lot and then he would just
walk out on you. He was not considerate and well mannered when he was in his "bad
mood" like he was when he was "normal".
The regular Don was a very good business man, very smart in math and could
figure out difficult math he needed to do for his contracts. Don would be talking with you
on the phone and then his voice would change and he would abruptly hang up without an
explanation. His signature would be different on different documents and sometimes he
would say that he had not signed the document and had no knowledge of it.
I remember that Don was receiving daily threats from his ex-wife Pat and Jeff
Longhurst, I'll call him Jeff after this. Jeff was dating Anita first and that's how I met Jeff.
I think Anita was hoping to marry Jeff then Pat came into the picture and Jeff became Pat's
lover. Pat has done the same thing to her youngest daughter, Tina, and is now living with
if not married to Steve Oakler.

Don was getting calls every few hours from Pat, Jeff, or

his daughter Anita. They would call him at work as well as at home and all hours of the
night and day.

I was aware of many of those phone conversations. I remember one

especially, just the night before Jeff was shot. I noticed that Don was becoming very upset
and I took the phone from Don. Jeff was talking to Don and apparently was not aware that
I was now the one listening. I heard Jeff say he was going to kill Don, Jeff then told Don
that Don better have "the money", to Pat by Monday. I said "It's time for both of you to
grow up" and hung up the phone. I' m not sure how much money Jeff was referring to, but
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the day before, Friday morning, Pat had called and had me make out a $5,000 check for
her. Since she was still the President of the company I pretty much had to do what she
said.
I know these calls worried Don, even though he didn't talk about them. Don had
come back from Utah on two previous occasions in pretty bad shape. In late April upon
his return he came over to our trailer and he looked like he was going to die, he was
literally green. He said he thought Pat had put some poison in his coffee. About three
weeks before the shooting when he came back from Utah he was all bruised. Both Chris
and I saw the bruises and he told us that Jeff Longhurst and a friend had beaten him. I
know Don was afraid for his life because he bought one of those will packets and had me
type up his will.
Don was very precise in everything he did. Everything had to be in order and he
was a very good business man. Everything he did was very well organized and he didn't
leave even the smallest thing to chance. His letters had to be typed perfect, everything
had to be just right. You might say he was a perfectionist and everything he did was
planned right down to the smallest detail. He made certain that everything was done as
he planned. That is why the whole crime does not fit with the way Don always did
everything.
We didn't know Don was going to Utah and were very surprised when Anita called
and said Don had shot Pat. In fact we were so used to Anita making up stories to pit one
person against another that we thought that was what she was doing when she called.
Anita's ex-husband, Kim Humphries, was at our home visiting when Anita called and he
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said to just hang up on her because this was just another one of her lies, so I hung up the
phone, on her. Even after she called back we found Anita's story hard to believe. We all
know Anita so well how she lies and tries to set things up between people and her story
just didn't sound like something Don would do. I still do not believe he did the shootings.
Anita called back three times and each time her story was a little bit different. Like
the first time she said Pat and Jeff were asleep, then she said that Pat was asleep and Jeff
was watching TV, but every time she called she said her mother was asleep. I understand
in the police version she says that Jeff was lying on top of the covers in a swimsuit while
Pat was under the covers without clothes on, and they were both watching TV.
Twice Anita said that her dad just started shooting and once she said he opened
Pat's bedroom door and started shooting. I understand in the police report Anita says that
Pat's bedroom door was open.
Twice Anita said that Jeffs face was shot off, but at the open casket viewing it was
obvious his face wasn't shot off. And as Anita was looking in the casket at Jeffs face Chris
heard her say "Duck! I told you to duck! If only you had ducked this wouldn't have
happened!". When we met with Diumenti in June, Chris told this to Diumenti, he also told
it to the police, to Mrs. Wilson and everyone.
Chris was supposed to be put on the witness stand, at the preliminary hearing, and
testify as to what he heard Anita say and also how the crime was not like what Don would
do. But the bailiff in the court came over and started yelling at Chris while Anita was
testifying. The bailiff said Chris was nodding his head and making motions towards Anita.
I didn't see him doing any of the things the bailiff was accusing Chris of, but it got me so
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upset, the way the bailiff was yelling at Chris, that I left the court room in tears. Mr.
Diumenti told Chris that after the way the bailiff acted it would be better if Chris didn't
testify. When Mrs. Wilson interviewed Chris and I, Chris explained what he had heard
Anita say and all the reasons it couldn't have been his father or the way Anita said it
happened, and everything to Mrs. Wilson but she didn't put that in the presentence report.
Anita also said that two clips for the gun were found at Jeffs head, but I understand
that only one clip was found and the clip and gun were found at Jeffs feet, not his head.
I also understand neither the clip or gun had Don's fingerprints on them. I also understand
that both the gun and clip had Jeff Longhurst's fingerprints on them.
Anita also said that Pat "never knew what hit her". Pat told my mom that she didn't
know what had happened or who had shot her. Later Pat was trying to get my mom to stop
seeing Don and she told my mom that she didn't know what had happened or who had
shot her.

Pat also told my mother she was so confused and she didn't know what to

believe. But after the episode at the jail where Pat came to the jail and found my mother
visiting Don and Pat wanted Don to get rid of my mother. Pat really blew up when Don
said he wouldn't remarry Pat. Pat told Mrs. Wilson that Don shot her and that she was
screaming until she was shot in her neck. None of Anita's accounts mention her mother
making any noise. To the contrary Anita said Pat "never knew what hit her".
My husband, Chris wanted me to go with him to meet with Mr. George Diumenti, the
attorney that Dave and he had just hired for Don, I'll just call him Mr. Diumenti. We went
in to discuss the case with Mr. Diumenti and to see what we could do to help. I remember
Mr. Diumenti seemed very confident he could win this case. He said he had looked at the
-5-

evidence in the case and it was pretty Mopen and shut" that the police didn't have any
evidence that Don had done the shooting.
Mr. Diumenti asked me to write down Anita's three conversations with me. I did that
and he had those statements in his possession so he should have been aware of the
discrepancies in both Pat and Anita's testimony. I provided him the statements on July 16,
1984.
When we went to leave Mr. Diumenti's office Mr. Diumenti told Dave and Chris to
go to the house, that was the scene of the crime, and get all the evidence they could, out
of the house, so we could use it to help Don's case. I don't know how they got in because
I think the police still had the house sealed with their tape, but they did get in and they took
the sheets off the bed, the quilt from the bed, I think they took some pictures of the crime
scene and maybe some other stuff, I'm not sure what.
When Dave and Chris brought Mr. Diumenti the sheets, blanket, and pictures they
took, Mr. Diumenti said he would take them into the court room and they would prove,
beyond a doubt, the crime was not committed the way Anita and Pat said it was.
I had to go back to California to work in Don's office. I also needed to try and raise
money for Don's bail. Don was very frustrated and upset. No matter how he tried he was
unable to get any money from his checking account, savings account, credit cards, his
CD's or his business accounts. At 9:30, Monday morning, June 18, 1984, I had gone to
the bank to cash an Eagle I Limited check, which I had the authority to do. The bank
informed me that Pat's brother and sister-in-law, Ken and Betsy Collins, had come into the
bank and told them there had been a killing and to freeze all of Don's business and
-6-

personal accounts. Don had made Pat the President of Eagle 1 Limited because she was
a woman and a Native American, that gave him an edge when bidding for contracts. When
Pat divorced Don in April of 1984 Don was given the whole company, no alimony or child
support. Don hadn't had the time to get the paperwork done to change the bank accounts
and everything, to take Pat's name off from everything. So while he was in jail she took
everything from him so he couldn't get any help.
Don had asked me to go and get his guns and some other things out of his trailer
and sell them to raise money for his bail. I got some of the things and took them to my
mother's home where I lived. When my mother and I left her home Pat came into the
house and went through all our cupboards and closets and took all of Don's things he had
asked me to get. After that Ken Collins, Pat's brother and his wife Betsy wouldn't'even let
us in Don's trailer. When we couldn't raise money by any way Don suggested, my mother
quite her job so she could withdraw all of her retirement money and had it put into a
cashiers check which she took up to Mr. Diumenti, for Don's bail.
After a few weeks and Don was still in jail I began playing telephone tag with Mr.
Diumenti trying to find out why Don hadn't been released on bail yet. Pat fired me as
Don's secretary and I moved back to Utah. It was then I found out that Mr. Diumenti had
given mothers money to Dave Randall.
Chris and I went to see Mr. Diumenti in his office. I asked him what he had done
with the money he had been given for Don's defense. He told me the money was all gone.
I asked him "What about the $14,000 my mother gave him." He said "I told you the money
is all gone." I asked him to show me receipts and the ledger showing where the money
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was spent. Mr. Diumenti became very angry, and so was I, and he escorted me out of his
office. After I insisted on an accounting of where the money had been spent and what Mr.
Diumenti had done with the $14,000 my mother gave him. Mr. Diumenti wouldn't take my
calls or talk to me anymore. Mr. Diumenti never did provide an accounting for the way the
money was spent and he never told me he gave the $14,000 check, my mother gave him,
to Mr. Randall. Mr. Diumenti just said the money had been used for court costs and for Mr.
Diumenti's time but he wouldn't show us an accounting for the money.
At the beginning Mr. Diumenti was very optimistic. Mr. Diumenti said the state didn't
have a case against Don.

Mr. Diumenti said there wasn't a chance of Don's being

convicted because the evidence proved Don didn't commit the crime. Mr. Diumenti
termed it an open and shut case then he changed. After Mr. Diumenti gave away the
$14,000 he wouldn't see us or talk to us about the case or anything and then he had Don
plead guilty.
I have discussed this with my mother and I agree with my mother, that I think Pat
had something to do with Don being sent to prison. Pat is a very cruel person, when she
doesn't get her way. Pat also has ways of getting the government to do things her way,
or so that she doesn't get punished for what she does wrong. I have known Pat to have
people arrested when they crossed her. Like one of Tina's (Pat's youngest daughter) boy
friends who wouldn't have do what Pat wanted him to do. She threatened to have him
arrested and he still refused so Pat had him arrested. I have also seen her get out of
things she should have been arrested for. As an example there was incident in 1993.
I was very young and naive. I was also very much afraid of my
mother-in-law. Chris and I were living with her and needed to stay on her
-8-

good side. One day Chris and I had been out and when we came back Pat
was talking to some people. The baby was fussing so I went in to get the
baby. Pat came into the back of the house, acting real nervous, and told me
that she had a really big favor to ask of me. She said that she needed me
to go out and tell the FBI and IRS agents in the living room that I was the
Patricia York who had the contract at the Prison. She told me to tell them
that I had only earned $250 and therefore didn't have to report it as income.
Like I said, I was young, naive, and afraid of Pat, so I went out and
talked to them. I found out they were talking about 16 cleaning contracts Pat
had at the Utah State Prison. I was informed that it wasn't $250 dollars but
$75,000 that had been paid to Pat and she had not claimed any of it on her
income tax. Pat acted shocked and said "Oh, my God, what have you been
doing Trish that you haven't told anyone about. I didn't know what to say.
They left, but told me they would be back. Pat called Mel Wilson and asked
him to take care of it and we never heard anything more from either the FBI
or the IRS.
Another time I remember police officers coming to arrest Anita and Pat. They had
a big fat file on Anita and another file just as big on Pat. Pat went to the phone and called
Mel Wilson and the officers left and Anita and Pat weren't arrested.
I have seen this happen numerous times. No matter what the charges are, against
Pat, Mel Wilson always manages to get her off. Pat has Mr. Wilson's phone number on
her speed dial. Mel Wilson has also gotten Pat's daughter, Tina's, children taken away
from her and given to Pat. Mel Wilson did that within a matter of hours without any
investigation or hearing. Pat had Tina's, boy friend arrested because he wouldn't play
along with Pat and do what ever she wanted.
I remember just before Don's sentencing, Anita and I met Mel Wilson in the grocery
store and Anita expressed fear of Don being released. Mel Wilson told Anita not to worry
that he could "Guarantee" that Don would never get out of prison. Just like Pat had told
him in jail, that she would see he died in prison.
That is why I live in Maryland and won't let my children come to Utah. In fact if I
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have to come to Utah to testify then my children's father will have to keep them in
California, because I am that afraid of what Pat will do. She broke up my marriage to her
son and I wouldn't put anything past her, she seems invincible. That is why I am sure Pat
got Mr. Diumenti to help Mel Wilson send Don to prison when she knew Don did not shoot
her or Jeff Longhurst. Just as I'm sure she has something to do with Don's being kept in
prison and not being allowed to have a trial now that he can remember what happened.

4 ^ 1 ^ , r ,1fUriZtA^ I j g j l
Patricia Minick-York

SUBSCRIBED AND SWORN to before me, the undersigned Notary Public, this
<U^

day ofw^y, 1997.

Notary Public
Residing at:

My Commission Expires:
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OF
MARY MINICK PETERSON
STATE OF MARYLAND
COUNTY OF ALLEGHENY

)
: ss.
)

MARY MINICK PETERSON, being first duly sworn according to law, and upon her
oath, deposes and says:
At the time Donald William York entered the guilty plea, he is now trying to
withdraw, I went by the name of Mary Minick. I have since married and now go by the
name of Mary Peterson. Hereafter I will refer to Donald York as Don.
My daughter, Patricia H. Minick, I call herTrish, married Don's oldest son Chris Lee
York. I knew Don's ex-wife, Patricia Nancy York, before I met Don. I will refer to Don's exwife as Pat. Two or three months before Trish and Chris got married Pat called me at work
to talk about the wedding. Pat called me numerous times after that, both at work and at
home. Pat warned me not to have anything to do with Don, she told me to just deal with
her. Pat told me that Don would make all kinds of promises about the wedding and never
do anything he promised. It was Pat that never did anything she promised, Don did
everything he said he would and more. Pat told me that we needed to keep Don out of the
picture because if he found out the kids were going to get married he would fire Chris. But
Don ended up hiring Trish and kept Chris employed. But Pat told me such awful things
about Don that she had convinced me that Don was an evil and cruel man. My daughter,
Trish, persuaded me to meet Don and over time I came to know Don quite well. I found him
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to be a very kind and generous man. He always showed a great deal of concern for my
children as well as his own. He was very compassionate, often doing acts of kindness for
others, especially children. I learned that none of the things Pat said about Don were true
and, as I watched Don try to compensate for the things Pat did to her children I came to
realize that Pat was the evil and cruel person, not Don.
Don's and my friendship grew and we became best of friends and had been for
about a year and one half before Don entered his guilty plea. We were both divorced and
I was Don's confidant, his "shoulder to cry on", if you will. His ex-wife, Pat, was giving him
a lot of problems and heartache and he needed someone to talk with and kind of share the
burden and heartache.
Pat lived in Bountiful, Utah and I lived in San Bernardino, California, Don also lived
in San Bernardino.

Don had a company, Eagle 1 Limited. Don had made Pat the

President, because she was a woman and a Native American, which gave him an
advantage when he was bidding for government contracts. However, when Pat divorced
Don, (April 11, 1984), the judge awarded all of the company to Don but he hadn't had time
to make the changes with the banks, etc. After Don was put in jail and Pat was in the
hospital, Pat asked me to go down and run Eagle I Limited. I know she just wanted to get
me away from Don. But Don thought it would be a good idea so we could keep the
business going until he would be able to get out of jail. Don would call me every day to tell
me what to do to keep the business running until he could get out. So I went back to
California and took a leave of absence from my job with San Bernardino County and went
to work for Eagle I. Pat had fired Trish but Chris was still working for Eagle I so basically
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Chris and I ran Eagle I until someone told Pat that Don was calling me and telling me what
to do, then Pat fired both Chris and I and said she didn't want any family working for Eagle
I Limited.
Before the shooting Don was being harassed by Pat and Jeff Longhurst. Pat knew
all the phone numbers where Don could be reached and they would call him at all times
of the day or night. I was with him when they called sometimes as late as 2:00 in the
morning. Pat and Jeff would call Don threatening and harassing him. Anita, Don's oldest
daughter, would also call and harass and threaten Don a great deal. The constant
harassment was wearing on Don, since he couldn't sleep or do anything to get away from
them. He had to be available at all times for his company so that enabled Pat, Jeff and
Anita to keep him on edge.
About a month before the shooting Don told me that Pat and Jeff had decided to
move from Utah to California, he also indicated they were going to try and take Don's
business away. I don't know if Don was tired of all the harassing from Pat and Jeff, or was
afraid of Pat or just wanted everyone happy and to have peace, but he seemed to accept
that Pat was determined to have the business to herself.
Noah, Don and Pat's youngest son, was very upset about his mother and Jeff
moving to California and Don kept trying to get Pat to be a mother to Noah and think about
his feelings. Maybe Don was hoping that Pat would be good to Noah if she got the
business, I don't know. Don didn't seem that concerned about being able to make money
and be successful in any business he wanted.
About three weeks before the shooting Don had gone to Utah, his Utah office was
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the home where the shooting occurred. He had no bruises before he left, however, when
he returned he was very badly bruised and said that Jeff Longhurst and a friend had
jumped him as he was getting out of his car in the driveway of his Utah office/home. They
had beaten him pretty badly. About a month before that he came back from a trip to Utah
so sick he actually looked green when he came into my home. He said Pat had put
something into his coffee that had poisoned him.
At the time Don entered his guilty plea I had known him for a year and a half. I had
found him kind and gentle. I don't think he had a mean bone in his body and we were
planning to get married. Since Pat had kicked Noah out, he needed a mother and my
children needed a father. Don was very upset over the pain his youngest son, Noah, was
suffering. Pat had kicked Noah out because he was interfering with her relationship with
Jeff Longhurst. Don had Noah staying with me because Don felt Noah needed a mother
image and Don worked such long hours, and since Chris and Trish were living with me
it made it more like home for Noah. I felt like Noah was my own son, he was a special boy.
He was very hurt by what his mother was doing. Pat seemed to really be in love with Jeff
at least everything seemed to be what Jeff wanted and what would keep Jeff happy. Chris
also had a lot of baggage from his mother and everyone seemed to be afraid to cross Pat.
In fact after I got to know Pat and her daughters; and the things they did I tried to get Trish
to break off her relationship with Chris and not get mixed up with the family. But after I did
that Trish eloped with Chris.
When my daughter, Trish, got the phone calls from Anita, the night of the shooting,
I packed up and left for Utah right away. When I arrived in Utah I went to the hospital to
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see Don and Pat, Don's ex-wife. I was with Pat York when she regained consciousness,
after the surgery. I asked Pat who had shot her and she said she didn't know. That
agreed with what Anita had told Trish when she said that Pat "didn't know what had hit
her."

Pat told me that she had been doing drugs that night and didn't know what

happened. Anita had told Trish that Pat was asleep.
Don was in the hospital for his heart, I think. However, Don was moved from the
hospital where Pat was because Anita had attacked Don and they had to pull Anita off
Don. They wouldn't tell anyone where he was and said he was under protective custody.
Trish said that Anita had called her and told her that Don was moved because Anita had
to be pulled off Don.
A few days later I was at the jail visiting Don when Pat came in. Pat was very angry
when she saw me with Don. Pat told Don that if he would get rid of me and not have
anything more to do with me; then remarry her, Pat, she would go and tell the truth and
they would let Don out. Don told Pat he would never remarry her. Whereupon, Pat's
anger turned to rage and she yelled at Don that she would see him die in prison. I believe
I gave this information to Mr. Diumenti the next time I spoke with him. That would have
been a week or two after Don was arrested.
I tried to visit Don as often as I could, when I was in Utah. But usually Pat would
be at the jail visiting Don and Don was only allowed a limited number of visits in a day. I've
never been able to figure out why, if Don so brutally shot Pat, as she says he did, she
would want him to remarry her and why she visited him in jail almost daily. I believe her
statements about the shooting were made to punish Don because he wouldn't remarry her.
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I am still completely convinced that Don did not shoot either Pat or Jeff Longhurst.
After Don went to his bail hearing he told me that Mr. Diumenti, his trial attorney,
wanted him to bail out so he could go back to California and sell some things to raise more
money to give to Mr. Diumenti. Mr. Diumenti told Don he had have 15% of his bail in cash
so that meant Don had to raise $15,000 cash and put up some property for bail. Don
couldn't cash his checks, draw money from his savings accounts or use his credit cards
so Don asked me if I would help raise the money. He wanted my daughter Trish, to sell
some of his belongings to raise the money. Trish was Don's secretary in his California
office, before Pat fired her,

Trish and I returned to California and Trish went to Don's

trailer to get the things he wanted her to sell. Trish gathered up Don's things and took
them to my home. Trish and I had to leave and go to Utah to find out what had happened
to the $14,000 check I had given to Diumenti. Trish thought she saw Pat when we drove
out, but we had been told Pat was in Utah so we discounted what Trish saw. While we
were gone Pat came into my home and went through the whole apartment, including my
personal closet in my bedroom, and took all of Don's things. I know it was Pat because
I later saw some of those Don's things in Pat's possession and she didn't try to hide the
fact she had taken them. And after that Pat's brother Ken Collins and his wife Betsy would
not let Trish, Chris, Noah or anyone into Don's trailer after that. Don didn't want to make
Pat any madder than she was. He was afraid of what Pat my do to me and the his
children. So I didn't contact the police or report the theft.
Pat had Don's bank accounts changed or frozen or something so he couldn't get
any money that way. The only thing I knew to do was to go and take out all of my
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retirement fund, it amounted to $14,000. In order for me to get my retirement money I had
to quite my job with the San Bernardino County. The County mailed me my check and I
took it to the bank and had a cashiers check made out in my name for the $14,000 and
took it to Utah. I was willing to do this because I believed Don did not commit the crime
and I was willing to do anything I could to help him to prove it. Don really felt bad about
my quitting my job and withdrawing my retirement. He promised me that when he got out
he would give me 50% of Eagle I Limited. We didn't sign any contract or anything like that,
you didn't have too with Don, his word was good enough.
It was about a week after the Preliminary Examination I came back from California
and gave the $14,000 cashiers check to Mr. Diumenti. Mr. Diumenti was irritated and
asked me why I had the check made out in my name. I told him I was bringing the check
from California and didn't want to carry a $14,000 blank cashiers check and I didn't know
the name of the bail bondsman. I told Mr. Diumenti I would endorse the check over to the
bail bondsman as soon as he told me the name of the bail bondsman. Mr. Diumenti
seemed upset and told me he couldn't use the check for bail because he had to have
$15,000. I told him that was all the money we were able to raise and he said he would try
to find a bail bondsman that would take just $14,000. I left the check, unendorsed, with
Mr. Diumenti.
I went back to California to see if I could raise some more money. I was gone about
a week and when I returned again to Utah, around the end of June or first of July, I
discovered Mr. Diumenti had given my $14,000 check to Dave Randall, a supposed friend
of Don's. I had not been called or consulted about releasing the check to Mr. Randall, nor,
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to my knowledge, had Don.

I had not endorsed the check over to anyone.

My

understanding was that Mr. Diumenti was going to keep the check until he found a bail
bondsman or I could get more money.
I called and asked Mr. Diumenti why he had given the $14,000 check to Mr. Randall
and Mr. Diumenti wouldn't answer me instead he had Mr. Lindsley come on the phone and
talk with me. Mr. Lindsley said that Mr. Randall came and told Mr. Diumenti that I had
given Mr. Randall permission to get the check and go and get another bail bondsman. I
never gave Mr. Randall permission to take the $14,000. Mr. Diumenti did not contact me
in any way to verify I had given permission to release the $14,000 to Mr. Randall.
I contacted Mr. Randall and asked for the money back. Mr. Randall told me he took
the money to put it in the bank for safe keeping because he didn't trust Mr. Diumenti. Mr.
Randall refused to give me back my money, both he and his family started to harass me
saying I was a traitor and did not want Don to be let out on bail. I became very upset and
distraught because not only did I not have my retirement money but Don wasn't released
on bail nor did he have the money to help him with his defense.
I never endorsed the check, I don't know who did endorse the check but I didn't.
Neither Mr. Diumenti nor Mr. Randall ever obtained a bail bondsman, nor was the money
ever made available to Don to obtain doctors and I didn't receive any of the money back.
When Don was sent to prison, and I came to visit him, Don insisted that I get on with
my life. He felt really bad that I had lost my retirement and my good job in California. He
told me to find a nice man that would take care of me since it would probably be a long
time before he could get out and help me. I was really in financial problems without my job
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or money so when my present husband expressed a desire to take care of me, I consented
and in 1985, we were married. My present husband wanted to go to court and get the
money back but I was so afraid of what Pat might do to me that I didn't press any charges.
I can't remember exactly, Don's talking to me about needing to use the $14,000 for
doctors but there is no question but what I would have consented. I would have done
anything to help him prove his innocence. I was convinced then he was innocent and I am
still convinced he is innocent. I've lost the $14,000 and have suffered because of that loss
but I do not blame Don, I know it wasn't his fault, and I still believe he did not commit those
crimes. I do believe that Mr. Diumenti misappropriated the $14,000 I entrusted to him to
use for Don's bail or defense, and I do know that Mr. Randall did not use the $14,000 to
help Don in anyway.
After Mr. Diumenti gave my money away his attitude towards the family, Don, and
Don's case seemed to change. When Mr. Diumenti was first hired he told us he never had
an innocent man convicted and that he had enough evidence to clear Don of the charges
against him.
Mr. Diumenti then told Mr. Randall and my daughter's husband, Chris York, to cross
the police line and go into the house and bring him all the evidence they could so he could
take it to court and prove Don innocent. I didn't think they should cross the police line but
Mr. Diumenti told them that was what needed to be done to help Don. When Mr. Diumenti
saw the sheets and blanket and the pictures of the crime scene he said he could take them
into court and get Don right out. Mr. Diumenti was so willing to talk with us and encourage
us.
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But after Mr. Diumenti gave the $14,000 check away he would not talk to us about
the case or what he was doing. Mr. Diumenti seemed to have lost interest in defending
Don and the next thing we knew Mr. Diumenti had Don enter a guilty plea.
I know Pat managed to prevent Don getting his own money for his defense. I don't
know how she managed to do it but she did. I can't prove it, but knowing Pat as I do, and
watching what she does to people who don't do what she wants. I believe Pat, in some
way, paid or influenced Mr. Diumenti to send Don to prison, instead of presenting a viable
defense for him. I've witnessed Pat use Mel Wilson to get her out of legal problems or
cause legal problems for people she was mad at. Such as, the time Trish told me about
when in 1993, the FBI and IRS were investigating Pat because she had 16 contracts to
clean parts of the Utah State Prison. Besides being a victim of an inmate working where
she had access to his records, Pat hadn't reported this income on her income tax. Pat
persuaded my daughter Trish to say she was the Pat York the agents wanted to talk with.
When the agents told Trish it wasn't one contract but 16 contracts and she wasn't just paid
$250.00 but $75,000.00 Pat made a comment to Trish, in front of the agents, to make it
look like Pat was shocked and Trish was guilty. Then Pat contacted Mel Wilson and
nothing more happened. If Pat can get Mel Wilson to believe it is right to manipulate the
system for her; it isn't hard to believe Pat could get Mr. Diumenti to feel sorry for Pat and
"see that justice is done" by sending Don to prison.
I have suffered because of Mr. Diumenti's actions, whether or not he was influenced
by Pat or Mr. Wilson, the fact is Mr. Diumenti did not act honestly and use the $14,000 in
Don's behalf, as he was obligated to do. Nor did he return my money to me when he
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decided not to use it for Don. Therefore, as far as I am concerned he stole $14,000 dollars
from me; took actions that would deny an innocent man his defense; and pled Don guilty
instead. I think Mr. Diumenti is responsible for Don losing the last 13 years of his life. I
have always believed Don did not shoot either Pat or Jeff Longhurst and I still believe he
is innocent. I hope this will help justice to finally occur, but I don't know how you can ever
make up the last 13 years to Don.

Mary Pq(terson

SUBSCRIBED AND SWORN to before me, the undersigned Notary Public, this
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